96TH CoNCRESS HOUSE OF REPRESENTATIVES RrrorT
1st Session No. 96-697

ENDANGERED SPECIES ACT AMENDMENTS

Decenmer 1), 1918, —O0rdered 1o be printed

Mr. MurpeHy of New York, from the committee of conference, submilled
the following

CONFERENCE REPORT

[To accompany S. 114

The commitlee of conference on the disagreeing votes of the two
Houses on the amendmenis of the House to the bill (S. 1143) to
cktend the authorization for appropriations for the Endangered
Species Act of 1973, and for other purposes, having met, afler full
and (ree conference, have agreed to recommend and do recommend
10 their respectlive Houses as [ollows:

That. the Senate recede from itg disagreement (o the umendment
o[ the House to the text of the bill and agree Lo the same with an
amendment as (ollows:

In lieu of the matter proposed to be inserted by the House
«mendment insert the lollowing:

Thal section 3(aX5! of the Endangered Species Act of 1978 (16 US.C.
1591(ak3)) is amended by siriking out “fish and wildlife.” and in-
serting in lieu thereof “fish, wiidlife, and plants.”.

Sec. 2. Section H11) of the Endangered Species Act of 1973 (16
[1S.C. 153%11)) is amended by siriking out “(A)" and all that fol-
-':'uu;-? thereafier and inserting in lieu thereof ‘‘violafe section
. Ia_ Y . A ”' 3

Skc. 3. Section 4 of the Endangered Species Act of 1973 (16 US.C.
1303 is amended—

(1) by amending subseclion (bX1) by siriking oul “him" and
inserting in lieu thereof lhe following: “him «fier conducling a
review of the slalus of the species'"

(2) by amending subseclion (fY2XBXi lo read as follows:

“(i) not less than 60 days before the effective dale of the regu-
lation, shall publish—



(U a general nolice and the complele lexi of the proposed
regulation in the Federal Regisler, and_ _ .
“(1) if the proposed regulation specifies any crilical habi-
tal, general nolice of the regulation (including a summary
of the lexl, and a map of the proposed critical habital) in o
newspaper of general circulation within or adjacent lo such
habilat;™: _ o .
(3) by amending subsection (fX2KBXivKIl) by siriking oul “if
requested,” and inserling in lieu thereof “if requested within I,‘?
days after the dale on which Lhe public meeling is conductled,”:
(4) by amending that parl of subsection {[XZNC) which pre:
cedes clause (1) by inseriing *, subsection (bX}) of Lhis seclion,
immediatel;y' after "Neilher subparagraph (A) or (B) of ihiy
paragraph’; _ ) .
(5) by amending subsection (fX2XCKii)— . _ o
(A) by striking out “fish or wildlife,”" and inserling in
lieu thereof “fish or wildlife or plants,”, . _ o
(B) by striking ou! “{ish and wildlife " and inseriing in
Lien thereof “fish, wildlife, and planis,”, _
(C) by striking out "120-day period" each place it appeary
therein and inserting in lieu Lhereof “2{0-day period". and
(D) by adding a! the end thereof the [ollowing new seu-
tence: “If al any lime afier issuing an emergency regulahq_u
the Secrelary delermines, on lhe basis of Lhe bes! scienlific
and commercial date available to him, that subslantial
evidence does nol exis( to warrant such regulation, he shall
wilhdraw it.’" and ' :
(6) by adding al the end lLhereof the [ollowving new subseciion:
“h) AceEncy GuiDerLINES.—The Secrelary shall establish, ond
publish in the Federal Register, agency guidelines to insure thal the
purposes of Lhis seclion are achieved efficiently and effectively. Sucl
guidelines shall include, bul are not limiled lo— o _
*{1) procedures for recording lhe receipl and the disposition uf
pelilions submilled under subsection (cX2) of this section;
“12) eriteria for making the findings required under such sub-
seclion wilh respect to pelilions; ' o )
*“9) a ranking system to assist in lhe idenliftcation of species
that should receive priorily review d/b_r listing: and o
"(4) a system for developing and implementing, on a prioril
basis, recovery plans under subsection (g) of this section. .
The Secretary shall provide to the public nolice of, and opportunil:
1o submil wrillen commenls on, any guideline (mclm_img an\
amendmenl thereto) proposed lo be established under this subsec-
lion.". )
Skc. 4. Section 7 of the Endangered Species Acl of 1973 (16 US.C.
1336) is amended— )
(1) by amending subsection (a)— N . .
(A) by skriking out '{a) ConsvrraTion.—" and inserling
in leu fher\eof "Ya) FEDERAL Acency Acrions anp Constl.
TATIONS.—(1)"; )
(B) by striking oul ke Lhird sentence thereof: and
(C) by adding al the end thereof the following: )
*Y2) Each Federal agency shall, in consultation with and wilh the
essislance of the Secretary, insure thal any aclion authorized.
funded, or carried out by such agency (hereinafter in lhis section re-

ferred to as an ‘ageney aclion ' is not Iikely lo jeopardize the contin-
ued exislence of any endangered species or (hrealened species or
result in the destruclion or adverse modification of habilal of such
species which is delermined by (he Secrelary, afler consullalion us
oppropriale with affected Stales, to be crilical. unless such agency
has been granted an exemption for such aclion by the Committoe
pursuan| to subseclion (hi of this section. In fulfilling the require-
menls of Lhis paragraph each agency shall use [he besi scientific
and commercial dala available.

“(J) Each Federal agency shall confer with the Secretary on any
agency aclion which is likely to jeopardize the continued existence
of any species propused lo be listed under seciion 4 or resull in the
deslruction or adverse modification of crilical habital proposed to
be designated for such species. This paragraph does nol require o
Il'mittlzilian on the commilment of resources as described in subsec-
fion (d)";

(21 by amending the las! senlence of subsection (b) lo read as
follows: “The Secrelary shall sugges! those reasonable and pru-
den! alternatives which he believes would not violate subsection
(aX2) and can be taken by the Federal agency or the permil or
license applicant in implemenling the agency aclion.'

(3) by amending each of subsections (b), (c), {d), (eh2), (fl, 1gkl)
and (3), (h¥1), ond (mi by siriking out “subsection (a)” wherever
it 3}7 eai's fherein und inseriing in lieu thereof “subsection
(ak2)"-

(41 by further amending subseclion (c)—

(Al by inserting “(1)” immedialelv ofler “Biorocicar As-
SESSMENT.—", and

(Biz by odding at the end thereof Lhe following new para-
gruph.

“(2) Any person whe may wish lo apply for an exemption under
subseclion (g) of this seclion for thal action may conduct a biologi-
val assessmenl lo identify any endangered species or Lhreafened spe-
vies which is likely lo be affected by such action. Any such biologi-
vul assessmeni must, however, be conducled in cooperalion wilh the
Secrelary and under the supervision of lLhe appropriale Federal
ugency.’: :

(31 by striking out “avoid jeopardizing" and all thal follows
thereafier in subsection (d) and inserting in lieu theresf “nol
violole subseclion (ak2). ™

(6] by further amending subsection (gh!l) by sirtking ouf “may
Jeopardize" and all that follows Lthereafler in Lhe [irsl! sentence
th)e;gjaf and inserling in lieu thereof “would violale subseclion
(aX2).”:

(7) by amending subsection (g2XA) by striking oul “process.”
and inserling in lieu thereof “process; or, in Lhe case of any
aﬁency aclion involving a permit or license applicant, nol later
than 30 days after the date on which the Federal agency con-
cerned (akes final agency aclion, for purposes of chapler 7 of
lille 5, Uniled Stales Code, with respeci lo the issuance of the
permil or license. '™

(8) by amending subsection (gh3) by redesignaling subpara-
graph (B) as subparagraph (C), and by inserting immedialely
after subparagraph (AJ the following new subparagraph:
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“(B) If biological opinions of both the Secrelary of ihe Interior
and Llhe Secrelary of Commerce indicale thal an agency aclion
would violaie subseclion (aX2), such Secretaries shall jointly convene
a review board lo consider any applicalion for exemplion filed wilh
respecl lo such agency oclion,”;

(9) by further amending subsection (gk5)—

(AJ by redesignaling clauses {1) and '2) as clauses (A) and
(B), respeclively,

(B) by inseriing ‘‘the Federal agency concerned and’ im-
mediately before “such exemplion applican!” in clause (B!
{as so redesignaled),

(C) by redesignating subclauses (A), (B), and (C) as sub-
clauses (1), (i), and (i11), respeclively,

(D} by striking oul “will avoid jeopardizing" and all thal
follows thereafler in subclause (i) (as so redesignaledi and
inserting in lieu thereof ‘would not violule subsection
(aX2)". and

(E) by siriking oul "exemplion applican!” and all tha!
follows thereafier in the Insl senlence and inserting in lieu
thereof “Federal agency concerned or lhe exemption appli-
cani hos nol mel ils respeclive requiremen!s under sub-
clause (i), (iv), or (ii1) shall be considered final agency action
for purposes of chapter 7 of title 5 of the United Slates
Code. "™

(10) by amending subseclion (gN6) by siriking oul “subpara-
graphs (A), (B), ard (C)” and inserting in lieu thereof “sub-
clauses (i), {it), and (iii)";

(11) by omending subseciion hX2) to read as follows:

“12¥A) Except as provided in subparagraph (B), an exempiion for
an agency action granted under paragraph (1) shall constilule a per-
manen! exemplion wilth respect to all endangered or threalened spe-
ctes for the purposes of completing such agency aelion—

“(i) regardless whelher he species was idenlified in the bio-
logicul assessment; and

“(ii) only if a biological assessmenl has been conducled under
subsection (c) wilh respect to such agency action.

‘l'gB) An exemption shall be permaneni under subparagruph (A/
unless—

(i) the Secretary finds, based on the besl scientific and com-
mercial data available, that such exemplion would result in the
extinction of a species thal was not the subject of consuliation
under subsection (a¥?) or was nol idenlified in any biclogical
assessment conducled under subsection (¢), and

"fii) the Commitige determines within 60 days afler the dale
of the Secretary's finding thal Lhe exemption should not be per-
manenl.

If the Secretary makes a [inding described in clause (i), the Commil-
iee shall meel wilh respect (o the malter within 30 days afler lhe
date of ihe [inding.": and

(12) by amending the firsl sentence of subseclion (q) lo read os
follows: “There are autharized fo be appropriated io the Secre-
lary to assist review boards and Lhe Commillee in carrying oul
their functions under subseclions (e}, (f), (g}, and {h) of this sec-
Hon nol lo exceed $600,000 for each of [iscal years 1979, 1980,
1981, and 1383.".

“

Sec. & Section § of the Endangered Species A 7
1530 agaended— / ¥ pe ct of 1973 (16 US.C.
(1) by inserting “and planils”’ immedinlely after "fish or wild-
life” in sybsect?fn (bXU,P ¥ after “fish or witd
_(2) by inserting "“or plants” immediately afler “fish or wild-
life” ench place it appears in subseclion (b¥3), v
() by inserting "or planis” immediately after “fish or wild-
life” in subsection (cX1) and
14) by siriking out subsectlion (¢).
Sec. 6, (a) The Endangered Species Acl of 1973 (16 U.S.C. 1531 et
seq.) is furlher amended—
({) by edding immedialely after section 8 the following new
seclion:

YCONVENTION IMPLEMENTATION

“Sec. 8A. (a) MANAGEMENT AUTHORITY AND SCIENTIFIC AUTHORI-
TY.—The Secrelary of the Inlerior (hereinafter in this seclion re-
ferred io as the ‘Secrelary’) is designated as the Management Au-
thority and the Scienlific Authorily for purposes of the Convenlion
and the respective funclions of each such Authoritly shall be carried
out Lhrough the Uniled Slaies Fish and Wildlife Service.

“(b) MaxacEMENT AvTHORITY FUncrions.—The Secrelary shall
do nll things necessary and appropriale lo carry out the funclions of
the Management Authorily under the Convention. ’

*YcJ ScientIFic Avthoriry Fuwcrions—The Secretary shall do
all things necessary and appropriale lo carry oul the funclions of
the Scientific Authorily under the Convenlion.

“(d) InTepNATIONAL CONVENTION ADVISORY CoMMission.—(1/
There is hereby eslablished the Inlernational Convenlion Advisory
Cfomz)mszson (hereinafler in this section referred lo as the ‘Conniis-
sion ).

“2 ’I"he_ Commission shall be composed of the following members:

"1A) One member appoinled by each of the following Federal
officers from his respeclive agency:
*f1) The Secrelary.
"(i1) The Secretary of Agriculture.
*fiit) The Secretary of Commerce,
::(w} The Direclor of the Nalional Science Foundation.
o (;r[thhe Chairman of the Council on Environmental
uality.
“(B) One member appointed by the Secrelary from among=offi-
cers and employees of the Slale agencies having fish anrd u;z[i
llf(Z. conservalion and managemen! responsibilities.
"iC) The Secrelary of Lhe Smilhsonian Inslitution is invifed
lo appoinl a member.
(XA Individuals who are agzpointed as members of lhe Commis-
sion under paragroph (2) must be scientifically qualified.

(B) The term of office of @ member of the Commission appointed
under paragraph (2XB) is two years and an individual may be ap-
pvinted under such paragraph for any number of terms; excep! that
an individual may not be appoinied under that paragraph for a
lerm that would be a (hird consecutive term for that individual
under that paragraph.



“(C) While away from his home or regular place of business in the
performance of services for Lhe Commission, a member appointed
under paragraph (2XB) or (C} shall be allowed travel expenses, in-
cluding per diem in lieu of subsistence, in the same manner as (he
expenses aulhorized by seclion 5703(b) of title 5, Uniled Stales Code
for persons in the Governmenl service employed infermiltently.

‘(D) Members of the Commission who are [ull-lime officers or em-
ployees of the United Stales shall receive no additional compensa-
tion on account of their service on the Commission.

“t4XA) The Commission shall elect o chairman from among ils
members. The term of office of the chairman is one year.

(B} No recommendation referred fo in paragraph (5) shall be
deemed lo be a recommendation of ihe Commission unless a major-
ity of the members of the Commission vote for tha! recommendalion.

"(5) The Commission shall make recommendaiions o (ke Secre.
lary or his designee on all malters pertaining to the responsibilities
of the Scientific Authority under the terms of the Convenlion. The
Commission shall include with any such recommendation any wril-
ten dissenting view made by eny member.

“(6) In the discharge of ils responsibilities, the Commission shall,
to the exlent practicable, ascertain (he views of, and utilize the ex-
perlise of, (he governmental and nongovernmenial scienlific commuy-
nities, Slate agencies responsible for the conservation of wild fauna
or flora, humane groups, eovlugicet und botanical insiiiuiions. recre-
alional and commercial inleresis, the conservation community and
others as appropriaie.

'¥7) In any case in which the Scientific Authority decides not to
accepl @ recommendation made by the Commission under poragraph
(5}, the Scientific Authority shall provide lo the Commission a wril-
len explanation of the reasons for that decision and shall publish
the explanation in the Federal Regisler.

“(8XA) The Chairman of the Commission, with the concurrence of
the Commission, shall appoint an Execulive Secretary for the Com-
mission, The Execulive AS!:t:r\etary shall carry out such dulies and
funclions as shall be prescribed by the Commission, shall be ap-
poinled subject o the provisions of title 5, Uniled States Code, gov-
erning appointmentis in ihe compelitive service, and shall be paid in
accordance wilh the provisions of chapter 51 and su behapter 111 of
chapler 53 of such lille relating to classification and General Sched-
ule pay rates.

“1B) The Secrelary shall provide the necessary staff and adminis-
tralive support for the Commission,

“e) WILDLIFE PRESERVATION 18 WrSTERN HEMISPHERE.—The
Presiden! shall designafe those agencies of the Federal Government
thai shall acl on behalf of, and represent, the Uniled States in gl
rl!‘algards as required by the Convention on Nalure Proleclion and

udlife Preservalion in the Western Hemisphere.": and

f2) by amending the table of contenis by inserting immediole-
[y after Lhe section title for section § the following:
“Sec. 8A. Convertion implementalion.”

(b) Until such time as the Chairman, Members, and Executive
Secrelary of the International Convention Aduisory Commission are
appointed, bul not laler than 80 days afler the date of the enuci-
menl of Ihis Aci, lh:‘[unctions of the Commission shall be carried
oul by the Endangered Species Scientific Authorily as established by

]

Il

Executive Order Numbered 11911, witkh staff and adminisirative
supporl being provided by the Secrelary of the Inlerior as set forth
in thal Execulive order. -

Sec. 7. Section IQf) of the Endangered Species Act of 1973 (16
US.C. 1339f)) is amended—

(1) in paragraph (4), by inserting "unless such exemption is re-
ucemed émder parugraph (8)” after "vertificate” in subparagraph
(C); an .

(3 hgy adding al the end thereof lhe following new pare-
graphs:

8XA) Any person to whom a certificate of exemplion has been
issued under paragraph (§) of this subsection may apply lo the Sec-
refary for a renewal of such exemption for a period nol to exceed
Lhree years beginning on the expiralion dale of such certificate.
Such application shall be made in the same manner as the applico-
tion for exemplion was made under parograph (J), but withou!
regard lo subparagraph (A) of such paragruph.

"(B) If the Secretary approves any application for rerewal of an
exemplion under this paragraph, he shall issue lo Lhe applican! a
cerltficate of renewol of such exemplion iwhich shall provide that
all terms, condilions, prohibilions, and olher regulolions made ap-
plicable by the original cerlificale shall remain in effect during (
period of the renewal.

“fC) No exemption or renewal of such exemplion made under fhis
subseclion shall have force and effeci after 1he expiration dale of
the c;r‘lificaie of renewal of such exemplion issued under this para-
graph.”.

Sec. 3. Section 15 of the Endongered Species Act of 1973 (16
US.C. 1542) is amended to read as follows:

"AUTHORIZATION OF A PPROPRIATHONS

"Sec. 15. Excepl as outhorized in sections 6 and 7 of This Acl,
there are authorized (o be approprioled—

“(1) nol to exceed $25,000,000 for each of fiscal vears 1979 and
1980. not Io exceed $25,000,000 for fiscal vear 1981, and nol lo
exceed $27,000,000 [or fiscal year 1932 lo enable the Department
of the Interior lo carry oul such [unclions and responsibililies
as il may have been given under this Acl:

"(2) not Lo exceed $2,500,000 for each of fiscal vears 1979 and
1980, nol to exceed 83,000,000 for fiscal vear 1961, and not lo
exceed $J.300,000 for fiscal year 1983 lo enablc the Departmeni
of Commerce lo corry out such functions and responsibililies as
il may have been given under this Act; and

“(3) nol 1o exceed $1,500,000 for fiscal year 1980, nol io exceed
31,750,000 for fiscal year 1981, ond nof io exceed 31,850,000 for
fiscul year 1982 (o enable the Deparimeni of Agricullure (o
carry oul ils funclions and responsibilities with respect lo the
enforcement of This Act and the Convenlion which pertain lo
the imporiation or exporialion of lerrestrial plants.™

And the House agree (o the same.




That the Senate recede from its disagreement to the amendment

i the bill and agree to the same.
of the House to the title of the bi JOHalf rec Lo the sa

JOHN BREAUX,

Joun D. DiNGELL,

Davip R. BoweN,

Pavur N. McCLosKEY, Jr.

Eowix B. ForsYTHE,
Manragers on the Part of the House.

Joun C. CULVER,

EpMuNnD S. MUSKIE,

Gary Harr,

Joan H. CléAFEE,

RoserT T. StaFroRD,
Managers on Lhe Part of the Senale.

Y

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF
CONFERENCE

The managers on the part of the House and the Senate at the
conlerence an Lhe disagreeing votes of the two Houses on the
amendments of the House lo the bill (S. 1143) 10 extend the author-
ization for approprialions for the Endangered Species Act of 1973,
and for other purposes, submit the following joint statement (o the
House and the Senate in explanation of Lhe effect of (he action
agreed upon by the managers and recommended in the accompany-
ing conference report:

The House amendment (o the text. of the bill struck out all of the
Senate bill after the enacting clause and inserted a substitute text.

The Senate recedes from its disagreement to the amendment of
the House with an amendment which is a substitule for the Senale
bill and the House amendment. The differences between the Senale
bill, the House amendment, and the substitute agreed to in confer-
ence are noted below, except [or clerical corrections, conforming
changes made necessary by agreements reached by the conferees,
and miner drafting and clarifying changes.

SecTioON-Bv-SECTION ANALYSIS

SECTION 1

Section | of the conference report adds “plants” to section 2{a)5)
ol the Act to the Congressiona finding thal Lo encourage endan-
gered species conservation programs is a key to meeling the Na-
lion's international commitments and to better safeguarding Lhe
Nation's heritage in (ish, wildlife and plants.

SECTION 2

Section 2 of the conference report adopts the House amendment
to Section 3(11) of the Act. This provision conforms the definition of
“irresolvable conlflict” to the substantive slandard of Section 7(a)2)
80 that the languge of the Act is consistent throughout.

SECTION 3
Section ¥1)

Section 3(1) amends Section 4(bX1) of the Act to require the Sec-
retary to conduct a review of the status of the species before pro-
posing to list the species as endangered or threatened. Section
4(cX2) of the Act already requires the Secretary to conduct a
“status review” of species identified in pelitions to list species.
During testimony in oversight hearings, and in its written repori
entitled “Endangered Species—A Controversial Issue Needing Res-
olution,” the General ccounting Office (GAO) criticized the De-
Partment of the Interior for failing to adequately review the status
of species before proposing them for the list. The GAO argued in




several instances, that if the Fish and Wildlife Service had conduclt-
ed status reviews to oblain adequate information on proposed spe-
cies, including the development of the [atest and best available sci-
entific data as required by the Act, the species may never have
been proposed in the first place. ]

Seclion 3(1) would require status reviews to determine whether
enough scientilic and biological data exists to warrant proposing a
species for listing as endangered or threatened. These reviews may
include, as appropriate, communication with experts in the field
such as: regional, area and field stafl, university professors in the
alfected area, professional organizations and journals, local citi-
zens, state agencies, as well as concerned Federal agencies, such as
the Corps of Engineers, the U.S. Geclogical Survey, or the Environ-
mental Protection Agency.

Seclion 3(2) o

Section 3(2) amends the public nolice provisions of the Act to re-
quire the publication of a summary of the text of the regulation in
local newspapers, rather than the complete texl. The Secretary
would be required to include a map of the proposed critical habitat
in the newspaper notice. The maps of proposed erilical ‘habitats
currently published by the Secretary in the Federal Register are
sufficient to comply with this provision. .

Although the conferees believe that it is unnecessary to publish
the complele text of critical habital proposals in local newspapers
to give adequate notice lo affected communities, the conferees be-
lieve that the summary should include sufficient detail to inform
local residents of the major elements of the lisling proposal. In
most cases these elements will include the biclo ical justificalion
(or the listing, the justification for the critical ital designation,
and a brief description of the activities that may adversely modily
the critical habitat, or may be impacted by the designation of such
habitat.

Seclion I(J) . .

Section 3(3) amends Section 4(f}2XBXivXID) of the Act Lo require
public meetings and hearings on critical habitat proposals to be
held separately. Individuals requesting a public hearing would
have to communicate their request to the Secretary within 15 days
after the date on which the public meeting was conducted. )

The Congress enacted subsection (IN2KBXivXII) last year Lo im-
prove the flow of inlormation on endangered species proposals Lo
the local communities that will be most impacted by the listing and
critical habitat designation. A public meeling is intended 1o be an
informal exchange of information on the regulatory proposal. The
conferees do not expect or require the Secretary to provide a court
reporter at these meetings. The purpose of the public meeting is es-
sentially to provide an opportunity for local citizens to engage in a
colloquy with Departmenlal representatives about the reasons for
the listing and critical habitat designation and the potential impact
of the listing on activities in the area. The meeting should also pro-
vide an opportunily for the Departmental represenlatives (o
become more familiar with the concerns of the loeal community.

The purpose of a public hearing, il requested, is to provide a
more formal opportunity for local residents to comment on the list-
ing and designation proposal, alter they have had an cpportunity
to become familiar with the proposal in the public meeting. I is

inlended that a verbatim transcript of such hearing be made and
be available upon request.

The conferees recognize that there will be added costs as a resull
of the bifurcalion of the meeting and hearings. The conferees do
not intend to require the Secrelary Lo republish the substance of
the regulatory proposal in a local newspaper prior to the public
hearing. Obviously, Lthe Department will have to provide adequate
notice of the time and place of the public hearing by publicalion in
the Federal Register and a newspaper ol general circulalion in the
local area il such a hearing is requested.

Section X4/

Seclion 3(4) amends the emergency regulation provision of the
Acl to clarily that the Secretary may lisl a species and designate
critical habitat under this provision without [irst complying with
Section 4(bX4) of the Act. Section 4(bX4) requires Lhe Secretary to
consider the economic and other relevant impacts of designating an
area as critical habitat. This amendment does nol absolve the Sec-
retary [rom complying with Section 4(bX4) or any other provision of
the Act before the species is listed under Section 4(a) of the Acl.
Section )

Section 3(5) amends the emergency lisling provision to include
plant species in addition to fish and wildlife. It also extends (he
emergency time period to 240 days. Currently, actions under this
section are limited to 120 davs. The conlerees Tecognize that the
1978 Amendments added substantially to Lhe procedural require-
ments of the Acl. Since all of the requirements of the Act must be
complied with prior to listing under Section d4(a), the time during
which an emergency regulalion can remain in effecl must be sig-
nificantly increased.

Seclion J(6) .

Section 3(6) requires the Secretary 1o establish agency guidelines
Lo insure that the purposes of Section 4 of the Act are achieved el-
ficiently and effeclively. The GAO report on the Endangered Spe-
cies Act criticized the Department of Interior for failing (o formu-
late and publish guidelines and procedures to govern Lhe imple-
mentation and administration of the Act. The GAO noted that peti-
tions f{iled with the Deparlment had been misplaced and thal the
Department failed to adequately implement any of the many list-
ing and recovery priority systems. The canferees believe that the
Department is well on its way toward resolving these problems.
This amendment is intended (o insure that Lhese procedures are
adequalely developed and implemented, The House amendnjent re-
quired the development of these procedures by regulalion. The con-
ferees believe Lhat the formal regulatory process may inhibit the
effective implementation of necessary amendments to Lhese proce-
dures. The conference report merely requires that the procedures
be developed by guideline. It does require, however, the Secretary
to make the proposed procedures public and to provide an opportu-
nity for comment on them.

Although Section 3(6) requires the development of a listing and
recovery priority system, it does not require the listing of species
aund the implementation of recovery eflorts to be suspended pend-
ing the development of the guidelines. The conferees note that
these systems have already been developed by the Department of
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i i i ;i ly re-
Interior for internal guidance. The Secrelary is mere
gll;?mg to publish Lhe details of the systems and solicit comment on
them.

SECTION 4

£ 1)
Se’f‘ggnch(xference report adopts the language of the House amend-
ment to Section Ti{a) perlaining to consultation by Federal agencies
with the Fish and Wildlife Service and the Nalional Marine Fisher-
ies Service. The amendment, which would require all Federal agen-
cies to ensure that their actions are not likely to jeopardize e_ndani_
gered or threalened species or result in the adverse modification o
critical habitat, brings the language'of the statute into conformlitly
with existing agency practice, and judicial decisions, such as the
opinion in National Wildlife Federalion v. Coleman. . 1
Seclion 7(b) of the Act requires the Fish and Wildlife Service an

the National Marine Fisheries Service to render biological opinions
which advise whether or not proposed agency actions would vmlaﬁe
Section T(a}2). Courts have given substalntlal weight to these bio-
logical opinions as evidence of an agency’s compliance with Section
T(a). The amendment would not alter this state o’l_‘ the law or lessen
in any way an agency’s obligation under Section T(aX2).

As currently written, however, Lhe law could be interpreted 1o .

ish and Wildlife Service and the National Marine Fish-
g;li.gse tSh:rin‘}:zh to issue pegative biological opinions whenever the
action agency cannot guarantee with cerlainty that the agency
action will not jeopardize the continued existence of the listed sp;i
cies or adversely modify its critical habitat. The egrnendme_nt wi
permil the wildlife agencies to frame their Section 7(b) opinions en
the best evidence that is available or can be developed during con-
sultation. If the biological opinion is rendered on the basis of inad-
equate information then the Federal agency has a continuing obli-
gatlion to make a reasonable elfort to develop that information.
This language continues to give the benefit io t
species, and it would conlinue to place the burden on the aclion

agency to demonstrafe to the consulling agency that its action will

te Section 7(a)(Z). Furthermore, the language will not ab-
rslgltvgl lci.‘l:deral agencies [rom the responsibility of cooperating with
the wildlife agencies in developing adeguale information upxt)in
which to base a biological opinion. If a Federal agency proceeds
with the action in the [ace of inadequate knowledge or information,
the agency does so with the risk that it has not satisfied the stand-
ard of Section 7(a)2} and that new information might geveal that
the agency has not satisfied the standard of Section 7(_a)(..)'._ . )
The conlerees added a new paragraph (3) to Section 7(a). This
provision is nearly identical to the House language and requires
Federal agencies to confer with the Secretary on any agency action
which is likely to jeopardize the continued exislence of any species
proposed to be listed as endangered or threatened. This language
grew out of the recommendations of the General Accounting Office.
The GAOQ suggested that Federal agencies be required (o consult on
proposed species in addition to these that are foermally listed as en-
dangered or threatened.
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The intent of the provision is to require Federal agencies to
begin informal discussions with the wildlife agencies of the Federal
Government about the possible adverse impact of agency actions on
proposed species. The informal discussions can be initiated by
either the wildlife agency or the action agency.

The new provisien, Section 7(a)3), does not require Federal agen-
cies to enter into formal Section 7 consultation under subsection
(aX1) or (2). Nor does subsection (a)3) require Federal agencies or
permit or license applicants to refrain from making irreversible or
irretrievable commitments of resources which have the effect of
foreclosing the formulation or implementation of reasonable and
prudent allernatives to the agency action. Section d) of the Act
does place a limitation on the commitment of resources after Lhe
initiation of formal Section 7(2X2) consultation on listed species,
but not species proposed for Iisting.

The conferees note that the purpose of a lisling proposal is to de-
termine whether a species is endangered or threatened and should
be listed as such. The protections of Section T should not apply
until a species has been formally listed. The conferees also note
that the Supreme Court made it abundantly clear in Tennessee
Valley Authority v. Hill that Lhe prohibitions of Section 7 apply re-
gardless of the state of completion of the praject. 11 ERC 1705, 1717
(1978). Obviously, Federal agencies irreversibly committing re-
sources and foreclosing alternalives to an action that is likely to
jeopardize a proposed species do so with the tisk that the species
will eventually be formally listed and the prohibitions of Section 7
will become applicable. The conferees do not believe that any Fed-
eral agency or permittee should make any irreversible or irretriev-
able commitments of resources for the purpose or with the intent
of foreclosing otherwise reasonable alternatives or in order to
secure an exemption pursuant to Section T(h).

Section 4(9)

Section 4(2) makes a technical change in the language of Section
Ttb) of the Act to insure that the language of the Act is consistent
throughout.

Section 4(3)

Section 4(3) adopts the provisions of the House amendment
which make technical changes in a variety of sections of the Ael to
insure that the language of the Act is consistent throughout.

Seclion §(4) .

Section 4(4) adopts provisions appearing in both the Senate bill
and the House amendment. This section authorizes all persons
with standing teo file for an exemption to conduct a biolegical as-
sessment. The conferees adopted the House language which re-
yuires Lhe biological assessments conducted under this seclion (o be
tonducled in cooperation with the Secretary and under the supervi-
sion of the appropriate Federal agency.

The existing law requires Federal agencies (o conduct biological
uasSsesstnents on major Federal actions initialed afier November 10,
1978 and designed primarily (o result in the building or erection of
dams, buildings, pipelines and the like, The change proposed by
Section 4(4) is significant because, for the first time, it authorizes
Wl exemption applicants to receive a permanent exemption, Sec-
'on T(h)2) of the Act identifies the completion of a biolagical as-
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sessment as a prerequisite to receiving a permanenl exemption.
Biological assessments are designed to assist Federal agencies in
determining whether Section 7(a)(2) consultatien should be initiat-
ed by identifying endangered or threatened species that may be
present in the area aflected by their proposed project and by identi-
fying the impacls of those projects on such species. Because the ex-
emption may be permanent, even as to those species not identified
in a biological assessment, it is important that the assessment be
as complete and thorough as possible so that future conflicts can be
avoided. Subjecting privately conducted assessments Lo Lhe supervi-
sion and scrutiny of the Federal agency and the Secretary will
assist the development of adequate assessments.

tion 4(5}) o
Segelgtiof\ 4(5) makes a technical change in Section 7(d) of the Act
to insure that the language of the statute is consistent throughout.

{ion 4(6)
Se(S:ectiofl( 4(6) amends Section 7(gX1) of the Act to conform the lan-
guage of subsection (g)1) Lo the substantive standard of Section
Ta)2).

tion J7) .
Segectioén 4(7) of the conference report amends Section T(g)2)(A) of
the Act to provide that, in the case of an action involving a permit
or license applicant, an application lor exemplion may not be ﬁ_ledn
until after final agency action for purposes of chapier 7 of titie 5 oi
the United States Code (5 U.S.C. T01-7086). ) )

The Senate bill and the House amendment contained essentially

similar provisions inlended to clarify provisions of existing law
with respect to the timeliness of an exemption application where a
permit or license applicalion is involved. The conferees adopled the
House modification,

The term “permit or license applicant” is defined in the Act to

mean any person whose permit or license applicalion has been
denied pr)imlfarily because of the applicalion of Section T(a) to such
agency action. Section T(gi2XA) of the Act currently requires appli-
cations to be [iled not later than 90 days after the completion of
the consullation process. The existing language_ of _t.he Aql has re
sulted in confusion in those instances when a bilogical opinion has
been issued although the Federal agency has not taken final aclion
with respect to the permit at issue. The conference report clarifies
the intent of the 1978 Amendments by providing that applications
for exemptions in these circumstances should not be filed until
after final agency action on the permil or license application at
issue. )

The exemption process was designed to resalve endangered spe-
cies conllicts afler other administrative remedies, including consul-
tation have been exhausted. It makes no sense to initiate an ex-
emption process before it has been determined that there is a need
for an exemption in the first place. Thi_s provision insures exemp-
tion applications will be filed, in cases involving permit or license
applicants, when the appllcan_ongs_ ripe for review. -

The term “final agency action” is used in the same sense as it s
employed in the judicial review provisions of the Administrative
Procedure Act (5 US.C. 701-706). Thus, an application for an cx-
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emption can be filed at the same Lime that the action becomes judi-
cially reviewable under 5 U.S.C. 704.

The conferees retained the exemption {iling period provided in
existing law for agency actions other than those involving a permit
or license applicant. Thus, il a Federal agency decides that it
cannot comply with the requirements of Section 7 after consulta-
tion with the wildlife agency, it can file for an exemptlion within 90
days of that decision. The conferees retained this provision of the
existing law because of the realization that there may be many
agency actions mot involving a “permil or license applicant”, It
may be dilficult in these instances to determine when the final
agency action occurred. The Federal agency should be permitted to
file for an exemption only afler it has, however, complete consulta-
tion with the wildlife agency on the action and decided that it
cannot proceed in light of the requirements of Section T(a)2).

The conferees note that the definition of “agency aclion” in the
Act could lead to mulliple exemptions applications for the same
project. Federal agencies and permittees should attempt to consoli-
date all applications which involve substantially similar factual
and legal issues.

Section 4(8)

Section 4(B) resolves the problem posed by the division of respon-
sibility over marine and terrestrial species by the Departments of
Interior and Commerce. This section requires the Secretaries of In-
lerior and Commerce to jointly convene a review board in those in-
stances where both Departments have issued negative biological
opinions for the same agency action.

Seclion 4(9)

Section 4(9) adopts the House language which clarifies the appli-
cation of the threshold requirements of Section Hghb) of the Act to
the Federal agency and the exemplion applicant. Section T{g)5)
provides that the review board shal] make a determination wheth-
er the exemption application has (i) carried out ils consultation re-
sponsibilities, (ii) conducted any biological assessment required of
it, and (iii) refrained (rom making commitments of resources pro-
hibited by Section 7(d). Section 4(9) of the conference report makes
i clear thal these requirements apply to the Federal agency and
the exemption applicant. This is intended to insure thal all of the
lhreshold requirements are complied with regardless of the ident;-
ly of the exemption applicant. The consultalion requirement of Sec-
fion T(a)(2), for example, only applies to Federal agencies. Federal
agencies should not be permitied to avoid their consultalion re-
sponsibilities by having a permittee apply for an exemption.

The conferees note that the language of Section 4(9) is not in-
lended to add responsibilities to exemption applicants not already
required by the statute. For example, (he biological assessment re-
yuirement of Section 7T(c) applies only to Federal agencies. Federal
permittees should not. conduct a biological assessment, although a
biological assessment is required of a permittee or licensee in order
lo receive a permanent exemption under Section Tthx2).

Section 4(10)
Section 4(10) makes a technical amendment to Section Tg)6).



Section 4(11) ) )

Section 4(11) amends Section T(h}2} of the Act to provide that ex-
emptions granted by the Endangered Species Committee shall be
permanent with respect to all endangered or threatened species for
the purposes of compleling such agency action, (i} regardless
whelher (he species was identilied in the biological assessment, and
{ii} only if a biological assessment has been conducted on the
agency aclien. . _

The section provides that the exemption will be permanent
unless the Secretary finds that the exemplion would result in the
extinction of a species not the subject of consultation or not identi-
fied in any biological assessment, and the Endangered Species Com-
mittee determines within 60 days that the exemption should not be

permanent. The provision requires the Committee to meet within -

30 days of the Secretarial finding. o

Section 4(11) is intended to give some certainty and predictability
to those exemplion applicants that have succeeded in receiving an
exemption through the exemption process, if the applicant has con-
ducted a biological assessment under the terms of Section Tic). This
section does allow, however, for a reconsideration of the permanent
exemption in Lhe limited instance where the Secretary finds that
the exemption will result in the extinction of species that were not
identified in a biological assessment or not identified during consul-
iafton. Even in this iimited Instance, however, ine Cummiiiee musi
allirmatively vole not to continue the exemption. L

The Conferees recognize that this provision raises the possibility
that an exemption granted (or an agency aclion because of a con-
flict with one species, will also apply to the same agency action
even il a subsequent species is discovered. The conferees note, how-
ever, Lhat the language of Section T(ak2) will require consultation
on any listed species identified in the biological assessment until
the time that the Endangered Species Committee grants the
agency action an exemption from the reguirements of Section 7.
Section 4(172)

Section 4(12) authorizes to be appropriated $600,000 to the Secre-
tary (o assisl the review boards and the Endangered Species Com-
mitlee in carrying out their funclions during Biscal years 1980, 1951
and 1982.

SECTION 5

Section 5 adopts the House language which authorizes the Secre
tary to encourage foreign nations to develop programs for the con-
servation of endangered and threatened plants. This section alse
permits the Secretary to assign Departmental personnel for the
purpose of cooperating with foreign countries and international or-
ganizations in the promotion of the conservation of plant species.
The conferees recognize that the conservation of endangered and
threatened species worldwide often requires the United States iv
share its expertise in this area with other governments and institu-
tions. The conferees intend this provision to authorize the Secre-
tary to share staff, al his discretion, with such organizations as the
Inlernational Union for the Conservation of Nature and Natursl
Resources.
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SECTION 6

Section 6 completely repeals Section B(e) of the Act and replaces
it with a new Section 8A. This Section establishes the Secretary of
the Interior as the Scientific Authority and the Management Au-
thority for purposes of Lhe Convention on International Trade in
Endangered Species of Wild Fauna and Flora. The Secretary is re-
quired to carry out these functions through the United States Fish
and Wildlife Service.

Under the existing Act, and Executive Order 11911, the Secre-
tary is designated the Management Authority and a seven member
mter-agency committee is designated lhe existing Scientific Au-
thority. Section 6 removes the functions of the Scientific Authorily
and places them with the Secrelary of the Interior acting through
the Fish and Wildlife Service. The conferees believe that this ar-
rangement will [acilitate the coordinaled implementation of the
Endangered Species Convention without weakening the United
States’ important role in the conservalion of endangered species
worldwide.

Seclion 6 also establishes an independent advisory commission
coraposed of the following:

{A) One member appointed by each of the following Federal
Offlicers:;
(i) The Secretary of the Interior,
(ii) The Secretary of Agriculture,
(iii) The Secretary of Commerce,
l';v) The Director of the National Science Foundation,
an
iv) The Chairman of the Council on Environmental
Quality.
(B) One member appointed by the Secretary from among of(1-
cers and employees of State [ish and wildlife agencies; and
(C) The Secretary of the Smithsenian Institution is invited 10
appoint a member.

With the exception of the State fish and wildlife represenlative,
the agencies represented on the advisory commission are identical
1o the agencies represented on the existing Endangered Species Sci-
enlific Authorily (ESSA). The State fish and game official essential-
ly replaces the representative of the Department of Health, Educa-
lion and Welfare on the existing ESSA. The heads of the various
agencies represented on the advisory coramission are free, to ap-
point the individual now representing Lhem on the ESSA to the
Commission, although they are not required to do so.

The conferees established an independent commission to insure
that the Scientific Authority receives unbiased scientific advice on
those matters within the responsibility of the Scientific Authority
trom a multi-disciplined group. This should insure that the Scien-
tific Authority receives scientific advice from a wide spectrum of
public and private individuals with biological expertise.

. Although Section 6 establishes an independent advisory commis-
slon, Lhe Section requires the Secretary to carry out his Scientific
Authority functions through the Fish and Wildlife Service. Under
the existing law, the Secretary carries out his Management Au-
thority responsibilities through the Wildlife Permit Office of the
Fish and Wildlife Serviee. This section requires the Secretary Lo es-
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tablish a similar arrangement within the Fish and Wildlife Service
for his Scientific Authority responsibililies. The Secretary of the
Interior retains the ultimate responsibility to make those decisions
required of the Scientific Authority and the Management Authori-
ty by the International Convention.

The Section requires the Secretary to provide the necessary staff
and administrative support for the Commission. The conferees an-
ticipate that the stalf requirements of the Commission sheould par-
allel the requirements of the existing ESSA. The conferees suggest
that the Commission advise the Secretary on the staff and funding
needs of the Commission.

The conflerees want te emphasize that the unit of the Fish and
Wildlife Service aseigned lo carry out the responsibilities of the Sci-
entific Authority sheuld not share or exchange staff with the Com-
mission. The purpose of the Commission is to provide independent
scientilic advice to the Scientific Authority. This purpose would be
frustrated by commingling the Commission staff with those of the
Fish and Wildlife Service unit assigned by the Secretary to carry
out the [unctions of the Scientific Authority.

Section G requires the Commission te make recommendations to
the Secretary or his designee on all matters pertaining to the re-
sponsibilities of the Scientific Authority under the terms of the
Convention. If the Scientific Authority disagrees with any recom-
mendation made by the Commission, he is required (o provide the
Commission with a written explanalion of the reasons (or his deci-
sion. The Secretary's explanatien, along with any findings required
by the Convention, should be published in the Federal Register.
'The Secrelary’s explanation should be sufliciently detailed to ade-
quately inform the Commission of the nature of the evidence relied
on by the Secretary in reaching his decision. The Secretary should
provide an opportunity for public corament on all Management Au-
thority and Scientific Authority decisions.

Section 6 designates the Secretary of the Interior as the Manage-
ment Authority for purposes of the Convention. The conlerees note
that the Endangered Species Act of 1973 and Reorganization Plan
Number 4 of 1970 vests jurisdiclion in certain marine species in the
Secretary of Commerce. The conferees believe that on any Manage-
ment Authorily action involving these marine species the Secre-
tary should comsult with the National Oceanic and Atmospheric
Administration within the Department of Commerce and imple-
ment the NOAA recommendations in {his area.

SECTION 7

Section T adopts the House amendment to Section 10(0) of the
Act. This amendment will permit the extension of the so-called
“serimshaw’’ exemption for an addilional three years. It will
permit the owners of certain whale parts and products which were
tield in stock prior to 1973 to continue trading such products for an
additional three years. The conferees wish to emphasize that this
represents the last extension of Section 10(f) of the Act. Three
years ago, Lhe holders of these products, primarily scrimshaw arl-
ists in New England and the Pacific Northwest, represented to the
Congress that they would be able to dispose of their pre-Act held-
ings within three years. They were wrong. This provision will allow
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these individuals an additional three ve i
of thest aoeym ¢ years, but no longer, to dis-

SECTION 8

Section 8 adopts the authorization levels for the De
the I.nle.rlor and Commerce recommended by the Sena]l?r’g‘xﬂ:;‘emagf
thorization levels will permit a much-needed expansion of the en-
dangered species program budget in the 1981 and 1982 fiscal years

Section ¥ adopts the House amendment authorizing funds Lo the
Department of Agriculture to carry out Lheir functions and resporn-
sibilities with respect to the enforcement of the Act and the Con-
vention which pertain to the importation or exportation of terres-
trial plants. The evidence presented to the Congress suggests that
the Department of Agriculture has failed to adequately regulate
trade in endangered and threatened plants because of an absence
of sullicient and qualified enforcement personnel. The conferees
note thlal this authorization is limited to the Department of Agri-
culture’s responsibilities for the enforcement of the importation
and exportation of plants. It is not intended to restrict the level of
funding available 1o the Department of Agriculture to carry out

habitat acquisitions and other programs for th rali
dangered and threatened species. ¥ T The conservation of en-
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